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This appeal from the judgnent of the trial court in a
wor kers' conpensation case has been referred to the Special
Workers' Conpensation Appeals Panel of the Suprene Court in
accordance wth Tennessee Code Annotated Section 50-6-225 (e)(3)
for hearing and reporting to the Suprene Court of findings of fact

and concl usi ons of | aw.

THE CASE
__ The injured enployee was awarded conpensation for a 65%
per manent occupational disability to her right arm  The court
al so ordered the recovery of the nedical charges of Dr. Keith
Brown, who treated the enpl oyee w t hout the express prior approval

of the enpl oyer.

THE | SSUES

The enployer and the insurer contend that the aforesaid

rulings are not supported by the evidence.

APPLI CABLE STANDARD OF REVI EW

Qur review is de novo upon the record of the trial court,

acconpani ed by a presunption of correctness of the findings bel ow,
unl ess the preponderance of the evidence is otherwi se. Tennessee
Code Annotated Section 50-6-225 (e)(2) (1991). This standard of
review requires the court to weigh in depth the factual findings

and conclusions of the trial court. Hunphrey v. Davi d

Wtherspoon, Inc., 734 SSW 2d 315 (Tenn. 1987).

The extent of vocational disability is a question of fact to
be determned fromall of the evidence, including |lay and expert

testinmony. Worthington v. Mddine Mg. Co., 798 S.W 2d 232, 234




(Tenn. 1990).

When the nedical testinony is presented by deposition and
nmedi cal records, as it was in this case, this court is able to
make its own independent assessnment of the nedical proof to
determ ne where the preponderance of the evidence lies. Landers

v. Fireman's Fund Ins. Co., 775 S.W 2d 355, 356 (Tenn. 1989);

Henson v. Gty of Lawenceburg, 851 S W 2d 809, 812 (Tenn. 1993).

THE EVI DENCE

The enpl oyee was the only witness who testified in person.
The deposition of Dr. Keith Brown was introduced; as well as the
patient records of Dr. Steven Pratt, who found no objective basis
for the enpl oyee's conplaints of right wist pain. Dr. Brown, who
was not a conpany approved physician, is an orthopaedi c surgeon
who was engaged by the enpl oyee after she was |l aid off work by the
enpl oyer at a tine when she had seen several conpany approved
physicians but was still having extreme pain in the hand.
Apparently the pain was precipitated by the repetitive assenbly
work. Dr. Brown diagnosed her injury as work related bil atera
hand tendonitis, overuse-type tendonitis, possi ble nerve
entrapnment at the wist; and he subsequently confirned a di agnosi s
of overuse tendonitis and conpression neuropathy. He gave her
restrictions against repetitive activity with the right upper
extremty and lifting repetitively nore than 20 pounds, and set
her permanent anatom cal inpairnment to the right armat 10% The

trial judge equated this to a 65%vocational right armdisability.

CONCLUSI ONS

The evi dence does not preponderate agai nst the judgnment of a



65% ri ght armvocational disability, so we affirm sane.

The i ssue of the appropriateness of the enployer's liability
for the charges of Dr. Keith Brown was not really litigated, but
sinply judged to be owed by the appell ants. At places in the
record it is stated that all nedi cals had been paid. The judgnent
specifically holds that Dr. Brown's charges are to be paid. W
know only that he was not approved by the conpany, that the
i njured enpl oyee sought his services after she had been | aid off
and when conpany doctors were sayi nhg that she was not injured, and
that Dr. Brown, a specialist found her to be substantially
injured. The record does not reflect any reason for this court to
overrule this part of the trial court's judgnent, as the question

was not explicitly litigated bel ow

The judgnent of the trial court is affirmed. Costs on appeal
are assessed against the appellants. The case is remanded for

enforcement of the judgnent.

WLLIAM S. RUSSELL, RETI RED JUDGE

CONCUR:

ADOLPHO A. BIRCH, JR ,
CH EF JUSTI CE, SUPREME COURT

JOHN K. BYERS, SEN OR JUDGE
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